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KING Chief Judge:
Upon reconsideration, this panel’s previous opinion in this

case, United States v. Adair, 2005 W. 2990586 (5th G r. Nov. 8,

2005), is hereby withdrawn in its entirety and replaced by the
fol | ow ng.

Def endant - Appel | ant Harry Adair was convicted of conspiring
to conmt noney laundering in violation of 18 U S.C. § 1956(a)
(H(B)(i) & (h). Pursuant to the then-mandatory sentencing

guidelines, the district court sentenced himto 240-nont hs



i nprisonnment. The court also inposed an alternative sentence of
fifty-one nonths in the event that the guidelines were |ater
struck down in their entirety as unconstitutional or if the

Suprene Court’s decision in Blakely v. WAshington, 542 U S. 296,

124 S, C. 2531 (2004), were held applicable to the guidelines.
Adai r now appeal s his conviction and sentence. W AFFIRM his
convi ction and VACATE and REMAND for resentencing.
| . BACKGROUND

A Fact ual Background

In late 2002 or early 2003, the United States Custons
Service received word froman informant that Adair was attenpting
to broker a transaction involving Venezuel an bonds that were
suspected of being counterfeit. United States Secret Service
Speci al Agent Shane Davis contacted Adair, posing as the nephew
of a drug deal er who was | ooking to |aunder drug profits. Adair
told Agent Davis that he wanted to broker the sale of $155
mllion in Venezuel an bonds. Agent Davis expressed interest in
the bonds, explicitly telling Adair that he was interested in
purchasi ng the bonds in an effort to | aunder drug proceeds.
Adai r subsequently arranged a neeting between Agent Davis and the
sellers of the bonds, Ken Vicknair and Dave Wall ace. The neeting
was schedul ed for January 15, 2003.

On January 14, 2003, Adair net with Sabrina Gonzales, a

Special Agent with the United States Drug Enforcenent



Adm nistration (“DEA”), to discuss the possibility of becomng a
DEA informant. Adair told Agent Gonzal es about the bond
transaction that was scheduled to be consummated the next day.
Adai r, however, neglected to tell Agent Gonzal es that the deal
was being arranged to |aunder drug profits. He told her that the
bond deal was conpletely legitimate. Adair proposed to Agent
Gonzal es that he woul d di scuss the possibility of a cocai ne deal
with Agent Davis after the bond neeting. He asked her to cone

al ong and pose as his financial advisor.

The next norning, Adair again nmet wth Agent Gonzal es. She
told himthat he was not approved to work as an infornmant because
of his past unsatisfactory work as an informant for the DEA  She
also told himthat he was free to neet wth her supervisor at
sone point after the neeting to discuss why he could not be
enpl oyed as an informant. Later that day, Adair went to the
hotel where the bond neeting was scheduled to take place. Before
the neeting, Adair nmet with Agent Davis and Secret Service
Speci al Agent Patrick Roche, who was al so worki ng undercover.

The three briefly discussed a potential drug deal, but Agent
Davis told Adair that they could discuss the matter further after
the bond neeting. Adair, Agent Davis, and Agent Roche then went
into the conference roomwhere the neeting was schedul ed to take
pl ace. They joined Vicknair and Wallace, as well as a third man
who was identified as a security guard, who were already in the
room Contrary to what Adair had prom sed, Vicknair and Wl l ace
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had brought only one $5 mllion note, rather than the entire $155
mllion. Agent Davis attenpted to delay the transaction until
Vi cknair and Wl l ace produced all of the notes. However,
Vi cknair and WAl l ace insisted on doing the transaction that day.
Agent Davis agreed to the deal, and Adair, Vicknair, and Wall ace
were thereafter arrested.
B. Procedural Background

On January 23, 2003, Adair, Vicknair, and Wallace were each
charged in a one-count indictnent with conspiracy to commt noney
| aundering in violation of 18 U S.C. 8§ 1956(a)(1)(B)(i) & (h).
After Adair’s trial was severed fromthat of his co-defendants,
his case was tried before a jury on March 1 and 2, 2004.
Pursuant to FED. R EwviD. 404(b), the governnent submtted
evi dence, over Adair’s objection, of Adair’s previous invol venent
wth a simlar schenme to | aunder drug noney. This evidence
consisted of testinony by United States Custons Service Speci al
Agent M ke Tyson. Agent Tyson’s testinony was offered to
discredit Adair’s defense that he did not intend to | aunder noney
but instead intended to set up a prosecution for the DEA.  Agent

Tyson testified that in 2000, posing undercover, he assisted

Adair in a schene in which Adair sought to convert $4.2 mllion
in ltalian currency into $4 million in cashier’s checks. Adair
t hen sought to purchase $4 nmillion worth of genmstones with the

cashier’s checks. Adair would then have sold the genstones to



drug dealers for $10 mllion in cash. This series of
transacti ons was never conpleted, and the Custons Service cl osed
its undercover operation.

On March 2, 2004, the case went to the jury, and it returned
a guilty verdict. Adair was sentenced on August 18, 2004.
Appl yi ng the then-mandatory United States Sentencing Guidelines,
the court sentenced Adair to 240-nonths inprisonment. The court
also levied an alternative sentence, stating: “should the
sentencing guidelines later be found to be unconstitutional in

their entirety, or, should the Blakely case apply to the federal

sentencing guidelines, it will be the judgnent and order of this
Court that you be commtted . . . for a termof fifty-one
nmont hs.”

Adair tinmely filed the instant appeal, arguing that: (1) the
governnent failed to provide sufficient evidence to neet the
statutory requirenents of the offense with which he was charged,
(2) the district court erred in admtting Agent Tyson's testinony
under Rule 404(b); and (3) his sentence should be vacated and
remanded to the district court for inposition of the alternative
fifty-one nonth sentence.

1. DI SCUSSI ON

A. The Governnent Provided Sufficient Evidence to Prove the
Charged O fense

Adai r was convicted under 8§ 1956(h) of conspiring to violate

8§ 1956(a)(1)(B)(i). Subsection (h) of § 1956 states: “Any person



who conspires to commt any offense defined in this section
shal |l be subject to the sane penalties as those prescribed for
the of fense the comm ssion of which was the object of the
conspiracy.” In the instant case, the offense defined el sewhere
in 8 1956 was subsection (a)(1)(B)(i). This subsection states:
Whoever, knowing that the property involved in a
financial transaction represents the proceeds of sone
form of wunlawful activity, conducts or attenpts to
conduct such a financial transaction which in fact
i nvol ves the proceeds of specified unlawful activity—-
(B) know ng that thé'tfansaction is designed in
whol e or in part--
(i) to conceal or disguise the nature, the
| ocation, the source, the ownership, or the
control of the proceeds of specified unlawful
activity .
shall be sentenced to a fihe'of not nore than $500, 000
. . . or inprisonnent for not nore than twenty years, or
bot h.
18 U.S.C. 8§ 1956(a)(1)(B)(i) (2000) (enphasis added). To be
guilty under this provision, a defendant need not have
specifically intended to conceal or disguise the proceeds of the
unlawful activity. It is sufficient for the defendant nerely to
be aware of the perpetrator’s intent to conceal or disguise the
nature or source of the funds.
Adai r argues that the governnent failed to provide
sufficient evidence of his guilt under 8§ 1956(h) because it
neglected to prove a critical elenent of 8§ 1956(a)(1)(B)(i).

Drawing on the words “in fact,” Adair asserts that crim nal

l[Tability under 8 1956(a)(1)(B)(i) requires that the governnent



prove that the | aundered funds were actually proceeds from

unl awful activity. In this case, Adair clainms, the funds to be
| aundered, if they existed at all, were governnent funds and
clearly were not drug proceeds. Adair thus argues that the
governnent’s failure to prove this elenent of the underlying
nmoney- | aundering of fense precludes a finding of liability for
conspiracy to | aunder noney.

Adai r asserts that Congress intended sting operations to be
prosecuted through 8 1956(a)(3), the so-called “governnent sting
provision.” This provision states:

(3) Whoever, with the intent [to conceal the true nature

or ownership of property believed to be the proceeds of

unl awful activity] conducts or attenpts to conduct a

financial transaction involving property represented to

be the proceeds of specified unlawful activity, or

property used to conduct or facilitate specified unl awf ul

activity, shall be fined [or inprisoned]. . . . [T]he
term“represented” neans any representati on nade by a | aw
enforcenment officer
Citing 134 CoNg. Rec. S17360-02 (1988),! Adair clains that
8 1956(a)(3) was added specifically to allow prosecutions in
under cover sting operations involving noney |aundering because
the | aunderi ng of governnent-supplied funds is not an offense
under 8§ 1956(a)(1). Gting the sane section of the Congressional
Record, Adair argues that 8§ 1956(a)(3) included a stricter nens

rea requirement than is required for 8 1956(a)(1). Adair clains

1 Adair cited 134 CoNg. Rec. S27420 in support of these
clains. However, it appears that the passage to which he refers
is properly cited as 134 Conc. Rec. S17360-02 (1988).
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that in the instant case, the governnment nade no attenpt to neet
this heightened nens rea requirenent, nor did the jury
instructions call for such a heightened nens rea. Adair argues
that allowi ng the governnment to prosecute a participant in a
sting operation through a conspiracy charge would allow it to
make an end-run around 8 1956(a)(3)’'s hei ghtened nens rea
requi renent. Because the funds involved in the sting were not
actually proceeds of illegal activity and because the governnent
made no attenpt to neet 8§ 1956(a)(3)’s heightened nens rea
requi renent, Adair concludes that the governnent failed to prove
its case against him

In review ng chall enges to the sufficiency of evidence, we
must consider “all the evidence in the Iight nost favorable to
the verdict, [and determ ne whether] a rational trier of fact
coul d have found that the evidence established the el enents of

the of fense beyond a reasonable doubt.” United States v.

Villanueva, 408 F.3d 193, 201 (5th Cr. 2005). It is clear that
a rational trier of fact could have found beyond a reasonabl e
doubt that Adair was guilty of the charged of fense.

In United States v. Threadqgill, 172 F.3d 357 (5th Cr

1999), we previously considered the argunent that prosecution
under 8§ 1956(h) requires proof of the elenents of the substantive
of fense under § 1956(a)(1). W stated:
The critical error in the defendants’ position is its
presunption that a conspiracy charge nust al so descri be

the legal elenents that conprise the substantive crine
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that is the object of the conspiracy. It is settled | aw
that conspiring to commt a crine is an offense wholly
separate from the crinme which is the object of the
conspiracy. Thus, we have consistently held that a
conspiracy charge need not include the elenents of the
substantive offense the defendant nay have conspired to
comm t.
Id. at 367 (internal citations omtted). Further, allow ng the
government to charge Adair with conspiracy under 8§ 1956(a) (1)
does not frustrate congressional intent. Wen Congress added
8 1956(h), the conspiracy subsection, in 1992, both 8§ 1956(a) (1)
and 8§ 1956(a)(3) were already in place.? The broad | anguage in
8 1956(h) does not preclude the governnent from chargi ng Adair
W th conspiracy under 8 1956(a)(1l), even in a governnent sting
operation. Had Congress w shed to prevent conspiracy charges
under 8§ 1956(a) (1) for governnent sting operations, it could have
drafted 8 1956(h) to preclude such a result.
In Iight of the broad | anguage in 8 1956(h) and the fact
that it was enacted after both 8§ 1956(a)(1l) and § 1956(a)(3), we

find Threadqill persuasive and controlling in this case. W thus

hold that a crim nal defendant may be prosecuted for conspiracy
to commt noney |aundering under 8 1956(h) in a governnent sting

case W thout proving that the funds provided by the governnent

2 See Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570,
§ 1352, 100 Stat. 3207 (1986) (codified at 18 U.S.C. 8§ 1956(a) (1)
(2000)); Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690,
§ 6465, 102 Stat. 4181 (codified at 18 U. S.C. § 1956(a)(3)
(2000)); Housing and Community Devel opment Act of 1992, Pub. L
No. 102-550, 8§ 1530, 106 Stat. 3672 (codified at 18 U.S. C
§ 1956(h) (2000)).



agent were actually the proceeds of unlawful activity. See
Threadqgill, 172 F.3d at 367.

B. The District Court Did Not Err in Admtting the Rule 404(b)
Evi dence

We review a trial court’s adm ssion of evidence pursuant to
Rul e 404(b) under a “hei ghtened abuse of discretion standard.”

United States v. Alarcon, 261 F.3d 416, 424 (5th Gr. 2001). For

extrinsic evidence to be admtted under Rule 404(b), it nust neet
two criteria. The evidence nust: (1) be relevant under Rule 401
to sone issue besides the defendant’s character; and (2) possess
probative value that substantially outweighs its prejudicial

i npact under Rule 403. United States v. Infante, 404 F.3d 376,

388 (5th Cir. 2005).

Adai r argues that Agent Tyson’s testinony was inadm ssible
because it fails under the second prong of the test for 404(Db)
evidence, i.e., its probative value fails to substantially
outweigh its prejudicial inpact. Adair contends that the
evi dence was not particularly probative because Agent CGonzal es’s
|ater testinony directly discredited Adair’s claimthat he was
merely trying to set Agent Davis up for a drug prosecution,
whereas the 404(b) evidence nerely discredited the defense by
inference. At the sane tinme, Adair clains, Agent Tyson’s
testinony was highly prejudicial because the prior schene’s
simlar factual circunstances increased the |ikelihood that the

jury woul d nmake inperm ssible character propensity inferences.
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To determ ne whether the probative val ue of Agent Tyson’s
testinony substantially outweighs any possible unfair prejudice,
we nust make a conmobn-sense assessnent of the rel evant

ci rcunst ances surrounding the extrinsic evidence. See United

States v. Beechum 582 F.2d 898, 914 (5th G r. 1978). Sone of

the factors we nust consider include: (1) “the extent to which
the defendant’s unlawful intent is established by other
evidence”; (2) the “overall simlarity of the extrinsic and
charged offenses”; and (3) “how nuch tine separates the extrinsic
and charged of fenses [because] tenporal renoteness depreciates
the probity of the extrinsic offense.” 1d. at 915.

In this instance, the evidence of Adair’s prior noney-
| aundering schene was highly probative. First, Agent Tyson's
testinony was not nerely cumul ati ve of Agent Gonzal es’s
testinony. Gven that Adair argued at trial that Agent
Gonzal es’ s testinony established reasonabl e doubt as to his
intent, the governnment cannot now be penalized for having offered
additional evidence as to Adair’s intent. This is particularly
so considering that Adair’s intent was the only neani ngful issue
litigated in the district court. Second, the prior schenme was
simlar to the transaction at issue in the instant appeal, as
both transactions invol ved | aunderi ng drug noney through the use
of foreign currency. Third, Adair’s prior noney-|aundering
schene was tenporally significant, as it occurred |less than three
years before the conduct at issue in the instant appeal. W thus
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concl ude that Agent Tyson’s testinony was highly probative. W
al so concl ude that Agent Tyson's testinony had little opportunity
of creating unfair prejudice because: (1) Tyson’s testinony did
not occupy a significant portion of the trial; (2) the prior
schenme was not a nore serious offense than the of fense wi th which
Adair was charged in the instant case; and (3) the district court
mtigated any prejudicial effect by giving the jury a limting
instruction. Accordingly, we conclude that the district court
did not err in allowng Agent Tyson to testify pursuant to Rule
404(b) .

C Adair’s Sentence Must Be Vacated and Renanded

Adai r argues that pursuant to United States v. Booker, 543

US 220, 125 S. . 738 (2005), both scenarios triggering the
court’s lower alternative sentence have cone to pass. He clains
that in Booker, the Suprene Court both (1) declared the
sentenci ng gui delines unconstitutional in their entirety, and (2)
applied Blakely to the sentencing guidelines. Accordingly, he
argues that we should vacate his sentence and remand for
inposition of the alternative fifty-one nonth sentence. The
gover nnent concedes that it was error for the district court to
sentence Adair pursuant to the mandatory sentenci ng guideli nes.
The governnent al so does not contend that the error was harnl ess.
The governnent thus agrees with Adair that his sentence should be

vacated and that the case should be renanded to the district



court. The governnent, however, does not explicitly state
whet her the alternative sentence should be inposed.

As an initial matter, it is clear that the district court
comm tted Booker error because it enhanced Adair’s sentence based
on factors that Adair never admtted to and that were not found
by a jury beyond a reasonabl e doubt. Booker, 125 S. C. at 756
(“Any fact (other than a prior conviction) which is necessary to
support a sentence exceedi ng the maxi num aut hori zed by the facts
established by a plea of guilty or a jury verdict nust be
admtted by the defendant or proved to a jury beyond a reasonabl e
doubt.”). It is also clear that Adair preserved his objection to
this error. |In response to the presentence report, Adair argued
that his recommended sentence violated his Sixth Anendnent rights
because the sentence was conputed pursuant to factors that were
not found by the jury. The question now before us is whether we
should (1) remand to the district court for resentencing, or (2)

i npose the alternate sentence.

In United States v. Walters, 418 F. 3d 461 (5th Cr. 2005),

we previously considered the applicability of an alternate | ower
sentence predicated on the outcone of Booker. |In Walters, the
district court inposed a seventy-five nonth sentence pursuant to
the sentencing guidelines. The district court also stated that
if the sentencing guidelines were declared unconstitutional in
their entirety, it would inpose an alternate sentence of sixty
months. 1d. at 463. In Walters, rather than sinply inposing the
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| ower alternative sentence, we vacated the defendant’s sentence
and remanded to the district court for resentencing in accordance

wi t h Booker. ld. at 466. We noted that the condition for the

alternative sentence in that case, i.e., the sentencing
gui del i nes bei ng decl ared unconstitutional in their entirety, did
not occur. 1d. at 465-66. Rather than striking down the
sentencing guidelines in toto, Booker declared the guidelines

merely advisory. See United States v. Villegas, 404 F.3d 355,

359 (5th Gr. 2005). W thus find that the first trigger for
i nposing Adair’s alternative sentence--that the Suprene Court in
Booker decl ared the sentencing guidelines unconstitutional in
their entirety--is not net.

We nust next consider whether the second trigger for
i nposing Adair’s alternate sentence of fifty-one nonths is net,
i.e., whether the Suprenme Court applied Blakely to the sentencing
gui delines. Although this court previously has remanded for
resentencing cases in which the district court inposed a | ower
alternative sentence in the event that the sentencing guidelines
wer e decl ared unconstitutional, we have not yet considered a case
in which the district court predicated its |ower alternative
sentence on Blakely's applicability to the sentencing guidelines.

See, e.qg., United States v. Henefield, 143 F. App’'x 586, 587 (5th

Cr. Aug. 5, 2005) (remanding for resentencing where the district
court inposed a “discretionary sentence to take effect if the
Sentencing Guidelines were invalidated”); Walters, 418 F. 3d at
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465-66 (remandi ng for resentenci ng where the district court
i nposed a |ower alternative sentence if the guidelines were

declared entirely unconstitutional); United States v. Bell, 148

F. App’x 194, 195 (5th G r. June 10, 2005) (remandi ng for
resentenci ng where the district court inposed alternative

sent ences dependi ng on whet her the guidelines were held
unconstitutional in whole or in part). Thus, because this is an
i ssue of first inpression, we nust decide what the district court
meant when it said it would i npose an alternate | ower sentence
“shoul d the Blakely case apply to the federal sentencing

gui del i nes.”

The district court’s reference to the Suprene Court’s
potential application of Blakely to the sentencing guidelines is
sonewhat unclear in |light of what actually happened in Booker.

In Blakely, the Suprene Court invalidated the state of

Washi ngton’ s sentenci ng gui deli nes because they violated the
defendant’s Si xth Amendnent rights. Blakely, 124 S. C. at 2538.
So in one sense, the Suprene Court in Booker did not apply

Bl akel y because in Booker, the sentencing guidelines were not

invalidated in their entirety. See Booker, 125 S. . at 764

(severing and excising the two provisions that made the
sent enci ng gui delines mandatory but |eaving the rest of the
guidelines intact). On the other hand, the district court m ght
have neant for the alternate sentence to apply in the event that
the Suprenme Court were to apply Blakely' s rationale and
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interpretation of the Sixth Amendnent to the sentencing
guidelines. The basic rationale of Blakely is that it violates a
defendant’s Sixth Anmendnent right to a trial by jury for a judge
to enhance a sentence based on facts neither admtted by the
def endant nor proved to a jury beyond a reasonable doubt. 1In
this sense, the Suprenme Court nost certainly did apply Blakely to
the sentenci ng guidelines. Booker, 125 S. C. at 755 (holding
that “Blakely applies to the Sentencing CGuidelines”).

Because of the district court’s broad | anguage--i nposing a
| ower alternative sentence “should the Blakely case apply to the
federal sentencing guidelines”--there is no way for us to discern
precisely what the district court neant when it conditioned
Adair’s alternate sentence on the Suprene Court’s application of
Blakely to the sentencing guidelines. Additionally, there is
nothing in the record to suggest that the district court
anti ci pated Booker’s renedi al hol ding and consi dered the
sentenci ng gui delines as one factor anong others listed in 18
U S C 8§ 3553(a) in determning Adair’'s sentence. See Bell, 148
F. App’x at 195 (noting, in response to the defendant’s argunent
that the court should i npose one of the two alternative sentences

set forth in the district court’s judgnent, that [e]ven in the

di scretionary sentenci ng system established by Booker/Fanfan, a

sentencing court nust still carefully consider the detailed
statutory schene created by the [Sentencing Reform Act] and the
Guidelines’” and remanding for resentencing so that the district
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court coul d consider Booker when inposing the alternative

sentences) (quoting United States v. Mares, 402 F.3d 511, 518-19

(5th Cir. 2005)); see also United States v. Porter, 417 F.3d 914,

917-18 (8th Gr. 2005 (“[T]he district court’s explanation of
its alternative sentence--‘as if Blakely would apply’ --is too
cryptic to conclude that the court’s alternative sentence was
i nposed consistent with Booker. W cannot say that the court
contenpl ated an advi sory gui delines system under which it was
required to consider the advisory guideline range as one factor
anmong others listed in 18 U S.C. § 3553(a). . . . W therefore
conclude that the alternative sentence as fornulated in this case
is not a sufficient basis to uphold the termof inprisonnment

.") (internal citations omtted). W thus find that neither
trigger for inposing Adair’s |ower alternative sentence is net.

At the sane tinme, we find that Adair preserved his Booker

objection and that the district court’s inposition of his 240-
nmont h sentence runs counter to Booker. “Where, as here, a

def endant has preserved a Booker issue in the district court, ‘we
wll ordinarily vacate the sentence and remand, unless we can say
the error is harm ess under Rule 52(a) of the Federal Rul es of
Crimnal Procedure.”” Bell, 148 F. App’'x at 195 (quoting Mares,
402 F.3d at 520 n.9). The governnent does not even contend that
the error is harmess. The governnent has not net its burden of
provi ng beyond a reasonabl e doubt that the federal constitutional

error of which Adair conplains did not contribute to the sentence
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t hat he received. See United States v. Akpan, 407 F.3d 360, 377

(5th Gr. 2005) (citing Chapman v. California, 386 U S. 18, 24

(1967)); see also Henefield, 143 F. App’ x at 587 (noting that the

“governnent concedes that . . . [the defendant’s] sentence was
not harm ess error because the district court would have i nposed
a | esser sentence under an advisory Sentencing Cuidelines
schene”) (internal quotation marks and citation omtted).
Accordingly, we vacate Adair’s sentence and remand for
resent enci ng pursuant to Booker.
1. CONCLUSI ON

For the foregoing reasons, we AFFIRM Adair’s conviction,

VACATE his sentence, and REMAND for resentencing consistent with

the Suprenme Court’s decision in Booker.



